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AGENTS. and a new trial granted for reason of the 
variance. Idem, 87 
See Principal and Agents. 
ATTACHMENTS— Foreign. 
ALIAS. 
1. An attachment, as against a non- 
No alias can be issued where the/resident, may be issued in one county 
original has been returned executed :'and levied in another by the sheriff 
Code of Virginia, 1860, chap. 170, sec-| thereof, when there are effects or estate 
tion 3. Gorman v. Steed, 1\in the latter; and a valid lien may be 
: acquired therebs 
ANSWERS TO INTERROGATORIES. Pendleton v. Smith, 16 
2. Itis not error for the courtin which 
1. It is proper to permit the answers|n suit and attachment is originally 
to interrogatories, of one defendant, to| brought, to permit a subseqnent attach- 
be read to the jury on the trial of a cause, |ing creditor, whose attachment may have 
although a judgment has been had/been issued in another county, but levied 
against him in the clerk's office and has|in the county where the effects or prop- 
become final by the rising of the suc-|erty of the debtor are, to appear by peti- 
ceeding term of the court, no issuable'tion and move to quash the preceding at- 
plea having been filed. tachment for good grounds. /dem, 16 
Lazzell v. Mapel, 43) 3. Itvisnot necessary in an affidavit for 
2. It is not error for the circuit court|an attachment against a non resident, to 
to refuse to instruct the jury to disregard'show Aow the party issuch. J/dem, 16 
the answers of one of the defendants to ' 
interrogatories filed by the plaintiff, as ATTACHMENTS. 
against any of the defendants, when said 
defendants had previously asked the} Wherea bill of sale is executed from 
court to permit the answer to be read as one party to another, for a steamboat 
against that defendant only, which re-/navigating the Ohio river, and delivery 
quest had been granted. Idem, 43) of posession accompanies the act thereby 
rendering the sale complete, there is no 
ASSUMPSIT. such right of ownership or title in the 
vendor as would authorize a creditor of 
1. Where a party declares in assumpsit| the vendor, to attach the boat under the 
and seeks a recovery upon a special con-|5th* section of chap. 151 of the Code of 
tract, he is bound b» the terms thereof.| Virginia, for money due on an account of 
Balto. § Ohio R. R.v. Rathbone, 87|materials furnished in building and 
2. Where a party declares in assump- | equipping said boat. 
sit against a common carrier or bailee Hobbs et al. v. Interchange, 57 
for hire, without regard to the bills of 
lading which he receives from the carrier ATTORNEYS AT LAW. 
for the transportation of goods, and 
which appear from their face to be spe-| An attorney at law is not an officer 
cial contracts to thestipulations whereof! within the meaning of the act of No- 
both parties are equally bound, he cannot} vember 16th, 1863, and is not required 
introduce the bills in evidence, they not|to take the oath therein prescribed for 
being applicable to any of the counts in| officers. Faulkner's case, 269 
the declaration. Idem, 87} 
3. Where a declaration in assumpsit BREACH OF PROMISE. 
charges common carriers or bailees for} 
hire, for lossor damage generally,andan| In an action for breach of promise 
agreement is proven showing that the|of marriage contract, the jury is allowed 
transportation was at the plaintiff’srisk,|to infer the contract from the bearing 
which imposes a different liability than and conduct of the parties towards each 
that charged, and a verdict is rendered |other; and letters expressive of affection 
against the carriers, it should be set aside and addressed to the plaintiff by tender 
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epithets, are admissible as tending to;the goods were shipped and transported 
prove the contract, TZeftv. Marsh, 38, under special contracts, and that they 
| were lost by fire, and that the carrier, its 
CHOSRS IN ACTION. jagents and servants exercised such care 
las a pradent man would, as to his own 
See Gifts and goods, in protecting them from unforeseen 
accident which diligence and care could 
CIRCUIT COURTS. not guard against, that the plaintiff could 

not recover. Id. 


Beginning of terms, see Terms of | 
cuit Courts and 329 | CONTINUANCE. 


CLERK. | 1. The discretion cf the courtin gran- 
ting or refusing a continuance, whilst it 
All writs, process and attachments,|is a legal discretion, is to be exercised 
must be attested or sigued by the clerk| more rigidly after long delays, or several 
of the court from which they emanate, |continuances granted a party, than on 
and not by his deputy; or the deputy | the first application. 
must sign his name for him. Wilson v. Kochnlein, 145 
Pendleton v. Smith, 16) 2. Ona motion for a continuance it is 
necessary for the affidavit to state, not 
COMMON CARRIERS. only the materiality of the witness, on 
account of whose absence, or the absence 
1. It is competent fur a common car- of his testimony, a continuance is sought, 
tier to diminish and restrict his common | but that the party can not safely go to 
law liability by special contract; and he trial by reason of that absence. Jd. 
may absolve himself in this manner from 
all liability resulting from every degree! CONTRACTS. 
of negligence however gross, (if it fall 
short of misfeasance or fraud) provided A promise or contract where there 
the terms and language of the contract|is no valuable consideration, and where 
are so clear and definite, as to leave no’ there is no benefit moving to the promi- 
doubt that such was the understanding |sor, or damage or injury to the promisee, 
and intention of the parties. is void. Sturm v. Parish, 125 
Balt. and Ohio R.R.v. Rathbone, 87) 
2. The terms, ‘‘at the owner's risk,’’ CO-PARTNERSHIP. 
in the bills of lading in this case, which) 
are declared to be special contracts, taken| When amember of a co-partnership re- 
in connection with the other stipulations | tires with consent of the remaining part- 
therein, are held to limit the carrier to ners, they are bound to save him harm- 
such loss or damage only as might result less, so far as the assets of the partnership 
from ordinary neglect : which is defined | wil! extend: but no farther. 
to mean that want of care and diligence Hobbs, Barnes & Co.v. Wilson, 50 
which prudent men usually bestow on/|See also what was held to be a co-part- 
their own concerns. Id. nership. Newbrau v. Snider, 153 
3. The English rule, that, in cases of 
contract of shipment ‘‘at the owner’s,\ COUNTY SUBSCRIPTION & BONDS. 
risk,’’ in general terms, the question of} 
diligence and neglect is out of the case,, 1. The county court of Ohio county 
and that the carrier or bailee is wholly |issued bonds to the amount of 300,000 
absolved from all responsibility whatever, |dollars, payable to the Hempfield Rail- 
is held to be contrary to that prevailing|road Company, due in twenty years, 
in American courts. fd. |withinterest payablesemi-annually, after 
4. It is, therefore, error in the circuit having been authorized to subscribe that 
court to refuse to instruct the jury, that, | sum to the capital stock of the company, 
if they believed the contracts for trans-| by the voters of Ohio county, at an elec- 
porting goods were special contracts, that| tion held according to law. Hetp: That 
the plaintiff could only recover under} the court acted within the scope of the 
such special contracts; and thatif they authority and the powers granted it in 
believed the goods were lost by fire, and | the 61st chapter of the Code of Virginia, 
that the carrier or its agents and servants | 1849, 
exercised ordinary care'and diligence in| Goshorn etal. v. Sup. Ohio Co. 308 
transporting them, that the defendant) 2. The Hempfield Railroad Company 
was not liable; and that if they believed'is a Virginia corporation within the 
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meaning of the 57th and 61st chapters of |trial of a cause, cannot be objected to, 














































Code of Virginia, 1849. id. |when it appears that, when the same was 
|taken, the party wishing to reject it, or 
COURTS. |his counsel, was present and cross-exam- 


Of Appeals, see Jurisdiction and Pos- 
session. See also Int. Rev. Stamps. 


‘CUSTOM AND USAGE. 


1. Where a special contract to pay 
money, is at variance with the general 
custom and the previous mode of dealing 
between the parties, the special] contract 
must prevail. 

Exchange Bank vy. Cookman, 69 

2. A general custom and usage, which 
is acquiesced in by a party, allowing him 
to pay his indebtedness to a bank by de- 
positing to the credit thereof, money for 
the purpose in any one of several banks, 
but the indebtedness is not to be dis- 
charged until notice of the deposit is 
given to the bank where the indebtedness 
exists, is defeated by a special contract 
to pay in a particular bank so far as notice 
being required of the deposit in the par- 
ticular bank; it being by the special 
contract made the agent of the creditor to 
receive the amountof the indebtedness. 

Id. 

3. And it isimmaterial whether or not) 
the deposit was made at or before the 
maturity of the note upon which the in- 
debtedness is based. Id. 

DATES. See Writs. 


DELIVERY OF POSSESSION. 


See Attachments. 
} 


DEMURRER. 


A judgment on a verdict for the 
plaintiff, virtually overrules all demur- 
rers to the declaration and each count 
thereof. Hood et al. vy. Maxwell, 216) 

| 
DEPOSIT. 


A special coutract to deposit money in| 


a particular bank, to the credit of another| 
bank to discharge an indebtedness there- 
in, defeats a general custom which re-| 
quires notice of the deposit in any one of 
several banks before credit is civen the) 


depositor on his indebtedness. 


See Custom and Usage, and Exchange 
Bank v. Cookman, 69 


DEPOSITION. 


1. The reading of a deposition on the 


ined the deponent. 

Detwiler v. Green, 109 
2. Wherea deposition has been taken 
in a cause and excepted to, it may be re- 
taken by the party desiring to use it, 
before the cause is heard, without an or- 

der from court for that purpose. 
Fox adm'r v. Jones and wife, 205 


DESCRIPTION. 


What sufficient in action of unlawful 
detainer. See that title. 


DOMICIL. 


The home or domicil of the father 
is the domicil of the child; so also of a 
mother whilst a feme sole; but a guar- 
dian cannot fix the domicil of his ward ; 
nor can a mother during coverture with 
a second husband take a child by the 
former husband from its native State, 
where it is domiciled, and carry it into 
another State thereby changing its dom- 
icil and altering the succession to its es- 
tate. Mears v. Sinclair et al., 185 


DOWER. 


A testamentary provision in favor 
of a widow is not to be construed as in 
lieu of dower, unless it is declared so to 
be in express terms; or, unless, the in- 
tention of the testator to make the pro- 
vision in lieu of dower, can be as sat- 
isfactorily ascertained as though it were 
expressed ; or, the intention is so clearly 
manifest, that the claim of dower would 
be inconsistent with the will, and would 
defeat and disturb its provisions. 

Douglas et uz. v, Keay et uz., 26 


ENEMY OF THE STATE 


See Forfeiture and 165 
EQUITABLE JURISDICTION AND 
RELIE! 

See a case of 256 

Also Hemp. R. R. Co. v. Thornburg, 261 
EVIDENC! 

A case in which the court w not set 
aside the verdict and grant new trial 
on the ground of its being contrary to, 
or for want of, evidence 

Moody § Koons v. State, 337 


VoL. I. 44 
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EXECUTIONS. band during his lifetime and his personal 

|Fepresentative after his death, will be 

It is not error for the clerk to endorse | treated as a trustee for the w ife, of such 

proper credits set forth in a judgment, jestate, and be enjoined from making any 

on an execution after it has been issued, |legal disposition of it in contravention 
and a levy made by the officer to whom) ito the trust. dd. 

it is directed. | 
Williamson v. Ong §& Mc Grew, ea GUARDIAN. 


EXPERTS. A guardian cannot fix domicil of ward. 
Mears v. Sinclair et al., 185 


See Witnesses and 219} 


| HUSBAND AND WIFE. 
FORFEITURE, by enemies of the State. | 


See Gift and 
1. On a motion to appoint a commis-| 
sioner provided for in the act of the leg-| INSTRUCTIONS 
islature of West Virginia, passsed No-| 
vember 13th, 1863, entitled, ‘‘an act to| See Answers to Interrogatories, and 
provide for the forfeiture of property in| Lazzeld v. Mapel, 48 
this State, belonging to the enemies there-| Where a number of instructions to the 
of,’ the circuit court should award aj|jury are asked for and the record states 
rule or summons against the person al-|an exception to the refusal to give a part 
leged to be an enemy of the State, requi-|of them only, the inference is that the 
ring him within a reasonable time to|court gave these to which no exception 
appear and show cause against the mo-|was taken. Hood et al. v. Maxwell, 219 
tion: stating in such rule with reasona-| 
ble certainty, the facts alleged to consti-| INTERNAL REVENUE STAMPS. 
tute such person an enemy of the State! 
within the meaning of the act; which| 1. A United States revenue stamp is 
rule or summons should be executed as|not necessary upon an alias summons, 
required by chap. 170, of the Code of|it being mesne process. 
Virginia, 1860. Gorman v. Steed, 1 
Campbell, Jr. v. State, 165| 2. No objection can be taken in the 
2. In default of service of the rule or|court of appeals, to an instrument of 
summions as provided for in said chapter, writing in the cause, because the same 
an order of publication should be awar-| was not properly stamped by aU. S. rev- 
ded according to law. Id. |enuestamp, when no objection appears 
3. Where a party alleged to be an ene- to have been made to its introduction in 
my of the State had no notice of a mo-'the court below, and the fact made the 
tion to appoint a commissioner, nnderjsubject of a bill of exceptions or other 
said act, to take into possession and cus-|specific notification. 
tody his estate and effects, the judgment Hawkins vy. Wilson, 117 
of the circuit court so appointing a com- 
missioner, is erroneous. Id. JOINT RESOLUTIONS. 
4. In an appeal to this court, such facts} 
must appear upon the record, as willcon-| See Legislature, and 
stitute the party an enemy of the State} 
within the meaning of the act; and it is| JURISDICTION. 
not sufficient that the record states gene-| 
rally a conclusion from.such facts. Jd. | See Court of Appeals and Unlawful 
| Detainer. 
GIFT. | tis error for a circuit court to refuse 
|to set aside the verdict of a jury and 
1. A gift of choses in action from a} \grant a new trial, where a party is con- 
husband to his wife, although void at|victed of larceny, when no evidence is 
law, will be sustained by a court of equi-|produced at the trial, showing the of- 
ty, when it is not unreasonable in its fense to have been committed within the 
provisions nor in fraud of creditors. |jurisdiction of the court hearing the case. 
Fox, adm'’r, v. Jones & Wife, 205) Hoover's case, 336 
2. The intervention of a trustee is not} 
necessary to make a gift or settlement to LANDLORD AND TENANT. 
a wife, whether the estate is derived from ; 
the husband or a stranger: aud the hus-! At the common law where land is 
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leased for a certain number of years, and; ted an offense, was engaged with others 
the period of its termination is fixed and|in committing the same, or was in com- 
certain, and the lease is silent as to who|pany with those who did actually com- 


is entitled to the way-growing crop on| 
the land at the end of the term, the off-| 
going tenant is not entitled to such crop; | 
but where the lease recognizes the right| 
to sow in the last year of the term, and} 
the tenant is restricted to the cultivation 
of certain portions of the land and pays| 
an equal annual rental sum for its use, he| 
has a right to reap the way-growing| 
crop—where the lease is silent as to who} 
is entitled thereto. Kelley v. Todd, 197 | 


LARCENY. 


See Jurisdiction, and 336 


mit an offense. Id. 53 
MANDAMUS. 
A mandamus nisi must be issued before 
granting a peremptory writ. 
Goshorn et al. v. Sup. Ohio Co., 


312 
MARRIAGE CONTRACT. 
See Breach of Promise, and 
MECHANICS’ LIEN, 


1. A stack erected in a building used 


jas a pork-house, for the joint purposes of 


. LEGISLATURE. 

The legislature cannot give a mat- 
ter the force and effect of law, by the pas- 
sage of a joint resolution in relation 
thereto, when .such matter is properly 
the subject of enactment. Such action 
being in contravention to the Ist section 
of article IV of the constitution provi- 
ding that the style of the acts of the 
legislature shall be, ‘‘ Be it enacted by 
the legislature of West Virginia.’’ 
Boyers v. Crane, Auditor, 


176 


LETTERS. 


Possession of letters prima facie ev-| 
idence of title and ownership. 
Tefft v. Marsh, 


38} 
MALICIOUS PROSECUTION. 


the pork-house and generating steam and 
running machinery in a distillery attach- 
ed thereto, and which can be used asa 
distillery only in connection with the 
pork- house, must be regarded as a struc- 
ture necessary to both establishments and 
as a part thereof, although the pork- 
house may be used independently of the 
distillery ; and a mechanic bas a lien on 
both establishments for the construction 
of the stack; by virtue of the act of the 
General Assembly, passed February 2nd, 
1853, for the benefit of the mechanics of 
Wheeling. 

Bodley v. Denmead et al., 


249 


2. B. furnishes materials and erects a 
stack for a pork-house and distillery in 
the city of Wheeling, completing it on 
the 14th of March, 1857; theagent of H. 


& Co., (for whom he did the work, ) on 


ithe 18th of the same month, gave B. a 


1. It is sufficient answer to an action 
for malicious prosecution, that the de- 
fendant had probable or reasonable cause 
to infer that the plaintiff had committed 
the offense for which he was arrested. 

Sisk v. Hurst, 53 

2. Where a party applies to a justice 
for a warrant for the arrest of another, 
and details to the justice the whole of 
the information he has derived from other 
persons as to the commission of an 
offense by the party whom he seeks to 
arrest, and the justice in the discharge 
of his duty, advises the issuing of the 
warrant against him, it is such matter 
for defense to an action for malicious 
prosecution as will prevent the recovery 
of damages by the party arrested. 

Id., 53] 

3. Nor is the party liable for damages 
when he has information which leads him 
as a prudent man, to suspect or believe 
that the person alleged to have commit- 


bill of exchange payable im sixty days, 
which not being paid was protested on 
the 2lst of May, 1857: on the 4th of 
June following, B. filed his petition, set- 
ting forth his claim, in a chancery suit 
then pending in the circuit court of Ohio 
county under the provisions of an act of 
the General Assem)ly of Virginia, pass- 
ed February 2nd, 1853, giving to me- 
chanics in the city of Wheeling a lien on 
buildings which they were erecting or 
had erected. Hetp: That the accep- 
tance of the bill of exchange, which 
matured and was protested before the 
expiration of three months from the com- 
pletion of the work, was no waiver of 
the mechanics’ lien provided by said act. 

Id., 249 


MURDER. 


See Boice’s case, 
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NEW TRIAL. |2,275 dollars; the company paid only 

| 2,012 dollars and 50 cents and completed 

A motion for a new trial is always /its road through the land, and T. brought 
addressed to the discretion of the court, |suit to enforce his vendor’s lien. Hep: 
and the exercise of that discretion must|/That the decree of the court below, ap- 
be rational and prudent. |plying the amount paid by the company 
Tefftv. Marsh, 38) to the liquidation of the amount agreed 

A case in which a new trial ought to/to be given for the removal of the build- 
be granted. jings, and declaring that T. had a lien 
Balto. § Ohio R. R.v. Rathbone, 87) on the lot sold, and on the right of way, 
Bee Hoover's case, 336] for the payment of the sums due thereon 
jrespectively, must be affirmed; but be- 

NON-RESIDENTS. fore any sale should take place under the 

decree, T. should be required to execute a 

See Attachments— Foreign. igood and sufficient deed to the ag 4 

» 262 


PERSONAL PROPERTY. 


OATHS— Official. 


| 
| 
See Officers of State, and 305 | 


Letters are personal property, and 
OFFICERS OF STATE. |the possession of them is prima facie evi- 
idence of title and ownership in the pos- 
I. The State is concluded by the acts|sessor; especially when they are ad- 
of her officers, which are within the scope| dressed to the christened or given name 
of their authority ; and the legality of|of the party and bear on their face evi- 
their acts is the subject of judicial in-|dence of their being intended for the par- 
quiry, and not of legislative enactment.|ty producing them. Tefft v. Marsh, 38 
Boyers v. Crane, Auditor, 176) 
2. Theact of November 16th, 1863, pre-| POSSESSION. 
acribing an oath for officers of the State of] 
West Virginia, is not unconstitutional.| 1. The Court of Appeals has juris- 
Px Parte Stratton, 305\diction in actions of unlawful detainer 
where possession only is the cause of con- 
OFFICE JUDGMENT. |troversy. See Unlawful Detainer, No.1. 
| 2. The act of registration passed by 
It is not error to try a cause against|the Congress of the United States, July 
a part of the defendants who have ap-|20th, 1850, 9 vol. U. S. statutes at large, 
peared and pleaded, and when there isan/| page 440, which provides for the registry 
ofhce judgment not set aside, as to the|of bills of sale executed for vessels be- 
other defendants. longing to the United States, does not 
Hood et al. v. Maxwell, 219\apply to persons having actual notice of 
the sale; and possession and use of 4 
OWNER’S RISK. \chattel is notice of ownership in the pos- 
jsessor. Hobbset al. v. Interchange, 57 
See Common Carriers, and 87) 
PAYMENT. | 
| 1. Although an agent does not disclose 
1. Adebtor paying money toacreditor|his agency at the time of purchasing 
is entitled to have it placed to the credit of| property, the principal is bound to pay 
a particular claim ; but if he makes no/for the same if he receives the property 
selection the creditor can apply it where and converts it to his own use, provided 
he chooses. If neither debtor nor cred-|the agent acted within the scope of his 
itor has made an application, the court|authority; or varying from the author- 
will apply it to the claim for which the|ity originally designated, and the prin- 
security is most precarious. |cipal subsequently becoming cognizant of 
. R. R. Co. v. Thornburg, 261/that fact, acquiesces thereto by receiving 
2. T. sold a parcel of land to the H. the property. 
R. R. Co., for 300 dollars, and the right Detwiler v. Green, 109 
of way through his land for 200 dollars} 2. Wherea special agreement between 
aad acre, amounting to 1,225 dollars;|a principal and his sgent has been 
e also agreed with the company to re-|proven, in a cause wherein the principal 
move certain buildings in the line of the!is a party, it is not competent to admit 
proposed railroad for a compensation of| proof of a special custom of a particular 


PRINCIPAL AND AGENT. 
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locality, although it may be that where, SPECIAL CONTRACTS. 
the agent transacts the business, regula-| 
ting the dealings between other princi-| Where a special contract is at vari- 
pals and agents. Id., 109\ance with a general custom and the pre- 
3. Itis not error in the circuit court) vailing mode of dealing between the par 
to instruct the jury that, if they are sat-|ties, the special contract must prevail 
isfied from the testimony, that an agent Exchange Bank vy. Cookman, 69 
was authorized to go into the market 
and buy wheat generally, fora principal, STAMPS. 
or if he was authorized to make con- 
tracts for wheat and repay himself by| Sce Jnternal Revenue Stamps. 
drafts on the principal: or, if from the 
course of dealing, the jury is satisfied STATE. 
that the agent was in the habit of buy- 
ing wheat and forwarding it to the prin-| See Officers of State, and 
cipal and that he knowingly received it! 
as being in greater amount than his ad-| SUITORS. 
vances uf cash, that then the principal| 
would be liable, unless the principal had| Strict vigilance is required from 
in the due course of business between |suitors in the preparation for trial. 
himselfand the agent, touching the prem- | Tefftv. Marsh, 38 
ises, made advances to the agent suffi- 
cient to pay for the wheat so received :| SURVEYOR OF ROADS. 
or he would be liable forso much as may 
not be covered by such advances. Or,if, 1. A surveyor of roads is not author- 
the jury should find that the principal|ized by the act of the General Assembly 
had received wheat beyond the amountof|of Virginia, passed January 6th, 1854, 
the advances, and which was sold to the| page 105-6, to sue in his own name for 
agent, and by him purchased as the pri-|taxes assessed by him; nor can he sue 
vate agent of the principal, he would be! before any other tribunal than a justice 
liable to the amuunt of such wheat in|of the peace or coart for the county of 
excess over the advances, to the amount|Marshall. Ingersoll v. Buchanan, 181 
of his proof. Id., 109} 
TENANT. 
RECORD. 
See Landiord and Tenant, and 197 
Record of renunciation of will by 
widow. See Wills. TERMS OF CIRCUIT COURTS. 
REGISTRATION. 1. A term of the circuit court does not 
necessarily begin on the day fixed by 
The act of Congress, providing for|law, but may open before four o'clock in 
the registration of bills of sale executed | the afternoon of the third day thereafter ; 
for vessels belonging to the United States,|and therefore it is not error in a circuit 
does not apply to persons having actual|court to enter judgment and order exe- 
notice of the sale. cution, against prisoners who have been 
Hobbs et al. v. Interchanye, 57\convicted for murder in one county, on 
the second day after the time fixed for the 
ROBBERY. beginning of a term in an adjoining 
|county of the same circuit. 
See case of Moody and Koons v. The} Boice et al. v. The State, 329 
State, 337 
2. In the absence of proof to the con- 
SECESSION. itrary, it must be presumed that there was 
isufficient time after the entering of judg- 
No State of the Federal Union has|ment, for the judge of a circuit to have 
@ constitutional right to secede from it.|reached the court-house of an adjoining 
Hood et al. v. Maxwell, 219\county by the ordinary course of travel, 
before four o’clock, p. m., of the third 
SEPARATE ESTATE. |day after the period fixed by law for the 
jterm to commence. 
No particular form of words is ne- Id., 329 
cessary to create a separate estate in the) 3. If a party wishes to avail himself 
wife. Fozadm'r v. Jonesand wife, 205i\of matter rebutting such presumption, 
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he must make it appear upon the record 
by bill of exceptions or otherwise. 
Id., 329 


TIME. 
Within what time a term of the circuit 
court may begin. 
See Terms of Circuit Court, and 329) 
TRIAL. 
See Suitors, and TVefft v. Marsh, No. 
4 38} 
’ See Continuance, No. 2, and 145| 


TROVER AND CONVERSION. 


A count in trover and conversion| 


may be joined with a count in trespass 
on the case. 


UNLAWFUL DETAINER. 


1. The Court of sy has jurisdic- 
tion in cases of unlawful detainer where 
possession only is the cause of contro- 
versy ; poasession being such an element 
of title and boundary to land, as to 
|come within the purview of the ‘Consti- 
tution, granting jurisdiction to the court. 
Gorman v. Steed, 1 

2. A summons in unlawful detainer, 
should be returnable to Court, and not 
|to rules. Idem, 1 
3. Land described as ‘‘a certain tract 

or parcel of land lying and being in the 
lcouaty of Ritchie near Gorman’s Tunnel, 
land containing about ten acres,’’ is in- 
|sufficiently specified, in an action of un- 
lawful detainer. Idem, 1 
4. The description, in a summons of 
junlawful detainer, of premises, as ‘‘a 








Hood et al. v. Maxwell, 219\certain house and appurtenances;’’ im- 
ports land within the meaning of chap. 
TRUSTEE. 134 of the code of 1860, to the extent of 
|the land on which the house stands and 
205|the garden attached to it, but no fur- 
| ther. Hawkins v. Wilson, 117 
TRUSTEE, de son éort. | 5. A vendee in an executory contract 
\for the sale of land, cannot maintain an 
1. A teustee de son tort, is he who of|action of unlawful detainer against the 
his own authority enters into the posses-| vendor for the possession of the prem- 
sion or assumes the management of prop-jises. The only remedy, at law, of the 
erty which belongs to another; and he is! vendee, being an action for damages on 
subject to the same rules and remediesas|the breach of contract for refusing to 
other constructive trustees. |deliver the possession. Idem, 117 
Morris v. Joseph, 256) 
2. M. assumed the control and man-} VERDICT. 
agement of the personal property and rea! | 
estate of L. He leased the land for the! A general verdict for the plaintiff, 
year beginning April Ist, 1844, and ands every fact necessary to authorize it: 
ending April lst, 1845, and received the|and withholding the possession at the 
rent therefor : the land was returned de-|date of the institution of the suit is one 
linquent for the non-payment of taxes|of those facts, and it is unnecessary fora 
for the year 1844, and sold in October, | verdict in unlawful detainer to distinctly 
1845, when M. became the purchaser. | mention it. Gorman v. Steed, 2 
Hetp : | 2. A verdict of ‘‘euilty as charged in 
Id., 256\the indictment,’’ is good, although it 
1. That having undertaken the man- may contain more than one count. 
agement of the land, he was bound to) Moody and Koons v. Siate, 337 
act with reasonable diligence in the exe-| 3. Where parties are charged with rob- 
cution of his trust, and should not have| bing from another, notes or paper, which 
neglected so essential a matter as the|are produced on the trial, and inspected 
preservation of the right to the land by|by the jury, and no objection or sugges- 
his cestut que trust ; and it would be in-|tion as to their being worthless or spu- 
equitable to permit him to become the|rious is made by the defendants, and 
owner of the land on a delinquency |especially when it is proven by the per- 
which occurred in the yearin which he|/son robbed, that he received the notes 
was leasing the laud and receiving the|/from the United States government in 


See Gift, and 


rent. Id., 256) payment for services, itis not error in 
2. Although the fiduciary relation may|the court trying the case to refuse to set 
have ceased at the time of the delinquent the verdict aside because it is contrary 


sa'e ; yet that sale having been occasion-|to evidence, or for want f evidence, pro- 
ed by his wrong he should not be al- ving the genuineness of the notes. 
lowed to profit by it. Id., 256 Id. 
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IND 


4. A case in which a demurrer to an 
indictment was properly overruled. 
Id. 


WAY-GROWING CROP. 


See Landlord and Tenant, and 197 


WEST VIRGINIA. 
See Writs. 


The salary of the Governor, Secre- 
tary of State, Auditor and Treasurer, 
held to commence on the 4th of March, 
1863. Boyers v. Crane, Auditor, 176 


WILLS. 


The renunciation of a will, by the 
widow, is equally as void when made in 
person, in open court, and no record made 
thereof, as if made in pais, or by writing 
not recorded, or before any other court 
than that in which the wi// is recorded. 


Douglas etux.v. Feay etuz. 26 


WITNESSES 
Itis not error in the court below to 
° r 


EX. 851 
permit a witness, not proven to be an 
expert, to testify to the value of wheat 


}per bushel, when th« 
| barrel is given him asa 
to estimate that valu: 


Hood et al 


price of flour per 
is from which 


Maxwell, 


219 


WRITS 
1. A writ which purports to run in the 
name of the ‘‘ Common of West Vir- 
ginia,’’ should be quashed by reason of 
not being in conformity to that-clause of 
Article 1, Section 5, of the Constitution, 
providing that ‘‘writs shall run in the 
name of the State of West Virginia.’’ 
Gorman v. Steed, 1 
A motion to quash a writ, which is 
dated October 23d, 1863, and returnable 
on the ‘first Monday in July next,’ 
when the true date on which it was issued 
was between the 20th and the 25th of 
June, 1863, should be sustained, as the 
confusion of dates was calculated to de- 
lude the defendant as to the day when 
he should appear and answer the same. 
Idem. 1 
3. By whom writs must be signed and 
attested, see Clerk and 16 


we 
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